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Ten Unusual Defenses and
Pitfalls

Presented by:
Law Offices of Hanna, Brophy, MacLean, McAleer & Jensen, LLP
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Labor Code section 4651.3 [TSod>

If any applicant
successfully resists a
petition to decrease or
terminate an award he
is entitled to
Oreasonable attorneysO
fees as a cost upon the
party filing the
petitionEO




Labor Code section 4651.3 TSt
Presumes Petition Filed

1+ New med report ‘\—-\J ! S

*1 Surveillance "--/

1 RTW -

1 Re-application for same

position /

Prevailing Applicant
Fees at Hourly Rate

Labor Code section 4064, subdivision (c)

T e

If an employer files an application
when an injured worker is
unrepresented the employer is liable
for applicantOs attorneyQOs fees at an
hourly rate
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8 CCR 10878 Settlement Documents are
Applications!

The filing of a compromise and release agreement or stipulations with request for
award shall constitute the filing of an application which may, in the Workers'
Compensation Appeals Board's discretion, be set for hearing, reserving to the parties
the right to put in issue facts that might otherwise have been admitted in the
compromise and release agreement or stipulations with request for award. If a hearing
is held with this document used as an application, the defendants shall have available
to them all defenses that were available as of the date of filing of this document.

The Workers' Compensation Appeals Board may thereafter either 4%
approve the settlement agreement or disapprove it and issue -
findings and award after hearing has been held and the matter o)
submitted for decision.

KEY ISSUE: HAS THE C&R BEEN REJECTED? CAN THE
DEFENDANT STILL WITHDRAW?

Labor Code section 5500.5 subdivision (c)

Later joined defendant has no right to current proceedings

OAny employer joined as a defendant subsequent to the first hearing
or subsequent to the election provided herein shall not be entitled to
participate in any of the proceedings prior to the appeal boardOs final
decision, nor to any continuance or further proceedingseO
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Labor Code section 5500.5

T e

Date of CT determined pursuant to LC 5412
(disability + knowledge)
or

the last date on which the employee was employed
in an occupation exposing him or her to the hazards
of the occupational disease or cumulative injury,
whichever occurs first

Labor Code section 5500.5 subdivision (c)

T e

Contribution=Mandatory Arbitration

Trial

Discovery Complete Before Hearing

DonOt Give up Right to Testimony

30 Days for Decision

Appeals to WCAB, May remand to Arbitrator




Labor Code section 5005

‘ T e’

Effect of C&R by one defendant on other defendants in
a CT claim

-1 EShall be a total release as to such employerE

The injured worker can only recover pro-rata from
remaining defendants

Pro rata future medical treatment (single CT only)

Labor Code section 5300

‘ T e’

Provides Jurisdiction to WCAB as to Actions
Between Defendants

Settling Defendant in Subsequent Injuries B
Good Faith Settlement Determination?

Release does not preclude a subsequent
Order of Contribution by the settling insurer to
another insurer. San Juan Unified School District v

WCAB 66 Cal. Comp. Cas 1145, 1147 (Cal. App. 3d
Dist. 2001)
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Labor Code section 5272 }&

Arbitrators have all
same powers as WCJ

Cant order EE medical
exams

No power of contempt

Labor Code section 5815 :&

Every order, decision and award Oshall
contain a determination of all issues raisedO

Any issue not decided Owill be deemed
decided adversely as to the party in whose
interestO it was raised

Preserve Record-Ruling on Objections

Reconsideration- Issues not Raised on

Appeal Are waived Jones v Superior Court, 26
Cal.App.4th 92 (1994).




Labor Code section 5815

Compromise and Release/Awards
~+ Ambiguity against Drafter

1 Revise Addenda

~1 Get AA Participation for Mutual Drafting

T e

Labor Code section 5910

The filing of petition for
reconsideration only
stays the Order/Award
for 10 days

T e
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Labor Code section 5956

Filing of a petition for writ
does not stay the WCAB
Order/Award at all

To obtain stay must file a
surety bond (Lab. Code o
6000-6002)

Cert. Copy filed Superior
Court

Recorded
Writ of Execution/levy

‘ T~

California Code of Requlations,
title 8, section 38, subdivision (c)

Appointment Within 30 Days

QME only has 30 days to issue
report

Supplemental Report 60 days

‘ T~
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California Code of Requlations,
title 8, section 38

Evaluator can request extension
from Medical Director.

EE or ER may request a QME
replacement pursuant to Title 8
CCR 38.

California Code of Requlations, title 8, section 9785,
subdivision (b)(1)

If an employee is declared MMI
with no need for future medical

treatment he may not change 9
PTP ,
ApplicantOs Elected PTP

Reports, liens, TD and AT/

treatment obtained in violation ! - Y i
are excluded and no benefits f -
are owed based thereon

(Tenet/Centinella)
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California Code of Requlations, title 8, section
9785, subdivision (b) (3) D

If an employee objected to findings of PTP
under Labor Code section 4061, 4062 or
4610 he may not designate a new PTP
Ounless and until the dispute is resolved.O

<

V7

Labor Code Section 4616

‘ T e’

Later enacted statute
IW entitled to 2"d 3" Physician within MPN
Ol just don®t like him/her®

6/6/09

10



6/6/09

California Code of Reqgulations, title 8, section 9795,
subdivision (b)

Doctor deposition fee is set by
Statute

(or U&C fee B whichever is less)

PTP & QME $62.50 per
quarter hours ‘

(2 hour minimum) I' ‘

AME $78.125 per quarter
hours
(2 hour minimum)

California Code of Requlations, title 8,
section 10510

—

&ff

Service must be made on attorney or agent of record
Issue=Defective Notice

MPN Notice, Self-procured Treatment,

RTW Offers, 4658(d) Increase Decrease
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Labor Code section 5703 }&

Hospital Records (SDT)

Employer Records —
Properly Authenticated @ -
Excerpts of Expert
Testimony from other
cases considered by
WCAB g

Treatment Protocols
(URL)

Labor Code section 5400 & 5403 }&

Claims not reported
within 30 days are
barred

Requires employer to
prove prejudice for lack
of notice
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Labor Code section 5400 & 5403

LABOR CODE 5403

[Do not forget to meet your burden of proof. The employer MUST show it
has complied with all posting-requirements , eg: bring employer witness to
testify regarding compliance] Defendant must show it complied with its
requirements under the law (clean hands doctrine).

Prejudice to the employer by reason of failure of the injured employee to give
notice is an affirmative defense, and the burden of proof thereof rests with the
employer. United States Fidelity & Guaranty Co. v. Industrial Acci. Com.
(1927, Cal App) 84 Cal App 226, 257 P 895, 1927 Cal App LEXIS 257.

The burden is on the employer to prove that he was misled or prejudiced by a
failure to receive notice. Argonaut Mining Co. v. Industrial Acci. Com. (1937,
Cal App) 21 Cal App 2d 492, 70 P2d 216, 1937 Cal App LEXIS 305; Pacific
Employers Ins. Co. v. Industrial Acci. Com. (1949, Cal App) 92 Cal App 2d
124, 206 P2d 372, 1949 Cal App LEXIS 1658.
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